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Crossroads: Welcome on behalf of the Crossroads Cultural Center. My name is Angelo Matera and I 
am a member of the Crossroads Advisor Board. Our topic tonight is natural law, both as a general 
concept and in its practical implications. 
 
Natural law arguments have played an important historical role in the development of Western legal 
culture. Today we often forget that natural law played a major role in English common law and also in 
early American jurisprudence, including foundational texts like the Declaration of Independence and 
the US Constitution. 
 
It is unfortunate that nowadays this notion is often called into question and regarded as a somewhat 
"theological" concept. In fact, the rejection of natural law is just another aspect of the neo-positivistic 
mentality that still largely dominates our culture. As is often the case, a positivistic approach claims to 
embrace the "facts" but actually ends up obliterating concrete human experience and replacing it with 
abstractions. In the case of natural law, the objective voice of the human moral conscience is silenced 
and the source of laws is identified with abstract mechanisms, which ultimately are controlled by the 
dominant social and political powers. 
 
But deep down we all know that power is not everything. In the words of Simone Weil:  
 

For two or three centuries it has been believed, at the same time, that force is the 
only master of all natural phenomena and that men can and must found their 
mutual relationships on justice, recognized by reason […]. It is not conceivable 
that in the universe everything be absolutely under the domain of force but man 
be exempted from it, while he, too,  is made of  flesh and blood and his thinking 
wanders according to the flow of sensitive impressions […]. If justice cannot be 
erased from the heart of man, it means that it has its own reality in this world. 
Then science is wrong […]. If force is absolutely sovereign, then justice is 
absolutely unreal.  But it is not. We know that experimentally. It is real at the 
bottom of men’s heart. 

 
The goal of tonight's discussion is to rediscover not only the meaning and value of natural law, but also 
its origins in the objective human capacity to recognize and desire justice. We are fortunate to have 
two real experts in these matters.... 
 
Professor Robert George holds Princeton's celebrated McCormick Chair in Jurisprudence and is the 
founding director of the James Madison Program. He has served on the President's Council on 
Bioethics and as a presidential appointee to the United States Commission on Civil Rights. He has also 
served on UNESCO’s World Commission on the Ethics of Science and Technology, of which he 
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continues to be a corresponding member. Professor George is a former Judicial Fellow at the Supreme 
Court of the United States, where he received the Justice Tom C. Clark Award. He is the author of 
several books and his scholarly articles and reviews have appeared in such journals as the Harvard 
Law Review, the Yale Law Journal, the Columbia Law Review, the American Journal of 
Jurisprudence, and the Review of Politics. He is a member of the Council on Foreign Relations, and 
holds honorary doctorates of law, ethics, science, letters, civil law, humane letters, and juridical 
science. A graduate of Swarthmore College and Harvard Law School, he also received a master’s 
degree in theology from Harvard and a doctorate in philosophy of law from Oxford University. 
 
Andrea Simoncini is Full Professor at the Law Department of Florence University where he teaches 
Constitutional Law and Environmental Law; he served as assistant to the Italian Constitution Court 
and was a Fulbright Distinguished Fellow at Notre Dame Law School and Visiting Professor at the 
Nanovic Institute for European Studies. He is currently Visiting Professor at Notre Dame Law School. 
Professor Simoncini’s main research interests are currently focused on Italian and European 
constitutional law, developmental dynamics of the sources of law, and social rights and the study of 
the interrelations between natural law and positive legal systems. 
 
George: If moral norms, including those prohibiting such evils as murder, rape, torture, enslavement, 
and genocide, are what they purport to be—namely, principles for guiding human choices and 
actions—then there must be a point to abiding by them; they must have some rational basis.  Do they?  
What could provide such a point and basis?  
 
At the foundation of our moral thinking is our understanding that some things are worth doing and 
some ends are worth pursuing for their own sakes.  It can make sense to act to promote or realize them 
even when we expect no further benefit from doing so.  In other words, they give us more than merely 
instrumental reasons for acting.  When we see the point of performing a friendly act, for example, not 
for any ulterior reason, but just for the sake of friendship itself—or when we see the point of studying 
abstract mathematics, the plays and sonnets of Shakespeare, or the structure of distant galaxies just for 
the sake of knowledge—we understand the intrinsic value of such activities.  We grasp the worth of 
friendship and knowledge (to take just two of many possible examples) not merely as means to other 
ends, but as ends in themselves.  Unlike money or insurance coverage, these goods are not valuable 
only because they facilitate or protect other goods.  Rather, they are themselves constitutive aspects of 
our own and others’ fulfillment as human persons. 
 
Of course, feelings and emotions can and do motivate our actions.  But the point here is that certain 
intrinsically worthwhile ends or purposes—like friendship and knowledge—do not appeal merely to 
our emotions, considered entirely apart from rational reflection and judgment.  They also appeal to our 
understanding—what Aristotle called our “practical reason.”  Thus, a complete account of human 
action cannot leave out the motivating role of reasons provided by ends or purposes whose intrinsic 
worth we grasp in intellective acts—what are sometimes called “basic human goods.”  Indeed, often it 
is the case that we desire to something as a result of our rational grasp of its inherent value.  Apart 
from our rational judgment that it is worth doing—i.e., that it provides a benefit and, thus, has an 
intelligible point—we would simply have no desire to do it. 
 
It is this truth that the brilliant 18th century philosopher David Hume spectacularly missed in 
proclaiming that “reason is, and ought only to be, the slave of the passions, and may pretend to no 
office other than to serve and obey them.”  For Hume, in other words, our brute desires specify our 
ultimate goals (e.g., survival), and the most that reason can do is tell us how to achieve those goals 
(e.g., eat this, refrain from eating that).  But human deliberation and action are a great deal more 
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complex (and interesting) than Hume’s purely instrumental account of our practical reasoning—his 
reduction of reason to the role of emotion’s ingenious servant—would allow.  Our practical reason also 
makes possible judgments regarding which goals are intelligibly worth pursuing for their inherent 
benefits, and which, by implication, are merely instrumentally valuable or not of any value at all. 
If someone performs a friendly act just for the sake of friendship itself, and not solely for some ulterior 
motive (which would, after all, render it something other than a true act of friendship), we are not left 
baffled by it, as we would be left baffled by, for example, someone who for no reason beyond the act 
itself spent time repeatedly closing and opening a closet door, or walking up and down a busy street 
informing complete strangers that he likes the flavor of artichokes.  Indeed, we grasp the intelligible 
point of an act of friendship even if we regard the particular act as one that is not strictly required as a 
matter of friendship, and, indeed, even if we judge the particular act, though motivated by friendship, 
to be morally forbidden.  (Consider, for example, someone’s telling a lie to protect the reputation of a 
friend who has done something disgraceful.  Even if we make the moral judgment that such an act 
ought not to be done, we can understand the point or benefit of someone’s doing it.  We might well 
criticize such an act, but we would not find it baffling.)  We understand friendship as an irreducible 
aspect of our own and other people’s well-being and fulfillment. 
 
But again, friendship and knowledge are merely two of many aspects of our well-being and fulfillment 
as human persons.  We human beings are complex creatures.  We can flourish (or decline) in respect of 
various aspects of our nature.  For example, we are bodily creatures—organisms—and therefore can 
flourish (or decline) in respect of our physical health.  We are rational, and therefore can flourish (or 
decline) in respect of our intellectual well-being.  We are moral agents, and therefore can flourish (or 
decline) in respect of our character.  Although we are individuals, relationships with others in a variety 
of forms of friendship and community are intrinsic aspects of our flourishing, and not merely means to 
the fuller or more efficient realization of common individual goals.  And we can certainly flourish (or 
decline) in respect of the richness and quality of our relationships.  The list could go on.  My point is 
that the human good is variegated.  There are many basic human goods, many irreducible (and 
irreducibly different) aspects of human well-being and fulfillment. 
 
The variegated nature of human flourishing, and the fact that basic human goods can be instantiated in 
an unlimited number of persons in an unlimited number of ways, means that we must make choices.  
Of course, many of our choices, including some serious and even tragic ones, are choices between or 
among morally acceptable options.  No moral norm narrows the possibilities to a single uniquely 
correct option.  But moral norms often do exclude some possible options, sometimes even narrowing 
them to one.  How can that be? 
 
Among those who share the view that morality is, in a deep sense, about human flourishing, there are 
two main schools of thought.  The first, known as utilitarianism (or, more broadly, as 
consequentialism), proposes that people ought always to adopt whichever option offers the best 
proportion of benefit to harm overall and in the long run.  There are many problems with this proposal, 
but the most fundamental is that it presupposes, quite implausibly, that different realizations of the 
human goods available in options for choice (e.g., this human life, that friendship, this part of 
someone’s knowledge, those aesthetic or religious experiences) can be aggregated or netted (and thus 
substituted) in such a way as to render the idea of “the net best proportion of benefit to harm” coherent 
and workable. 
 
This is a mistake.  To say, for example, that friendship and knowledge are both basic human goods is 
not to say that friendship and knowledge are constituted by the same substance (“goodness”) 
manifested in different (but fully replaceable) ways or to different degrees.  They are, rather, two 
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different things, reducible neither to each other nor to some common factor of value.  To say that 
friendship and knowledge are basic human goods is merely to say that they have this, and only this, in 
common:  each can provide us with a reason for acting whose intelligibility as a reason is dependent 
neither on some further or deeper reason nor on some subrational motivating factor to which it is a 
means. 
 
This point can be seen by reflecting on what is lost or foregone in choices between truly good, but 
mutually exclusive options.  The good of the option not chosen is simply not to be found in the option 
that is; this is why regret is possible even when we make good choices.  If the utilitarian 
presupposition of commensurability were sound, then the “best” option would contain all the good 
contained in the other options, plus more.  There would be nothing to regret. 
 
The alternative to utilitarianism, at least for those who believe that ethical thinking proceeds from a 
concern for human well-being and fulfillment, is what is sometimes called “natural law” ethics.  Its 
first principle of moral judgment is that one ought to choose those options, and only those options, that 
are compatible with the human good considered integrally—that is to say, with an open-hearted love 
of the good of human persons considered in all of its variegated dimensions.  The specifications of this 
abstract master principle are the familiar moral precepts that most people, even today, seek to live by 
and to teach their children to respect, such as the Golden Rule (“do unto others as you would have 
them do unto you”), the Pauline Principle (“never do evil that good may come of it”), and Kant’s 
categorical imperative (stated most vividly in the maxim that one ought to “treat humanity, whether in 
the person of yourself or others, always as an end, and never as a means only”).  When applied to the 
basic human goods as opportunities for them arise in the concrete circumstances of life, these precepts 
yield fully specific moral norms such as those forbidding murder, rape, torture, enslavement, and 
genocide.  The movement of thought from our grasp of the many dimensions of human well-being and 
fulfillment to the first principle of morality and its specification in the form of more concrete norms of 
conduct is fundamentally—and decisively—the work of reason. 
 
Political Community, Authority, and Law1

 
 

Human flourishing is impossible in the absence of a variety of forms of sociality. This is obviously 
true for instrumental reasons: much that benefits human life is achieved only in collaboration with 
others, both at a time, and though time. But the Thomistic tradition (unlike, for example, Hobbesian 
thought about the natural law) also holds this to be true for intrinsic reasons: marriage and other forms 
of friendship are in themselves perfective of human beings and contribute to human well-being in 
ways that would go unsatisfied were humans to live solitary lives. Sociality is thus a requirement of 
practical reason, and it is in this sense that human beings can be said to be “naturally” social. 
 
Why, though, is political society necessary? Drawing from the natural law tradition’s Aristotelian 
sources, some theorists have held that political society is itself a specific perfection of the human 
person, analogous to the perfections of knowledge, health, and so on. Human beings are thus by nature 
not merely social, but political. At its most extreme, this view likens the political state to an organism, 
the parts of which are subordinate to the existence and value of the whole. This view may be found, for 
example, in Aquinas’ justification for capital punishment. According to Aquinas, “every individual 
person is compared to the whole community, as a part to whole. Therefore if a man be dangerous and 

                                                           
1 In this section and the next I am joined by my co-author Christopher Tollefsen. 
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infectious to the community, on account of some sin, it is praiseworthy and advantageous that he be 
killed in order to safeguard the common good” (ST II-II: q. 64, a.2). 
 
A different view, also drawing on ancient as well as Thomistic sources, recognizes the inadequacy of 
even well-intentioned social groups for their own protection, preservation, and, especially, 
coordination. Nor are pre-political social groupings capable of meting out justice adequately; nor, 
finally, are they capable of providing for the welfare of those who might, though no fault of their own, 
be incapable of providing for their own needs.  
 
These ways in which individual and social groups are not self-sufficient provide the key to the 
necessity of a move from non-political to political forms of community – to what Finnis, following 
Aristotle and Aquinas, describes as a “complete” community (as Finnis notes, “complete” must here be 
understood in a somewhat relativized sense). These difficulties may be described as problems of 
justice and peace. The peace of the overlapping set of communities and social groups is threatened by 
external and internal force, and by the lack of coordination amongst all members. Justice for these 
groups and their individual members is threatened also by violence and fraud within, by the inability to 
punish fairly, and by states of affairs in which the needs of some are not met. But the overlapping sets 
of social realities themselves are incapable of addressing these problems of justice and peace because 
they do not have any overarching authority capable of providing definitive and binding solutions to 
these difficulties. Thus, as Aquinas writes, “If it is natural that man live in society with his fellows, it is 
necessary that there be some power in men by which that group be ruled” (Aquinas 1988: 264). There 
is a need, in other words, for political authority in order for communities to be enabled to pursue their 
common good. 
 
This authority may, obviously, be implemented more or less directly, but the natural law tradition has 
offered numerous reflections on the appropriateness of the institution of the positive law as an 
instrumentality essential to the fullness of human flourishing in political society. This appropriateness 
is due to the law’s publicity, its generality, its clarity, its regularity, its stability, and its practicability – 
in short, to the variety of features that characterize a legal regime as in good working order – a regime 
in which the rule of law is maintained and respected. 
 
According to a familiar stereotype of the relationship between the natural law and human, positive law, 
the latter is derived straightforwardly from the former; and any gap between the demands of the natural 
law, and the writ of the positive law, are sufficient to render the positive law “unjust” and, according to 
a scholastic tag (with Augustinian, Ciceronian, and Platonic roots) “not a law” (lex inusta non est lex). 
On at least two counts, this stereotype is in error. 
 
First, Aquinas distinguishes between positive law which is derived from its natural law sources “as a 
conclusion from a premise,” and law which is derived, instead, “by way of a determination of certain 
generalities” (ST I-II: q.95, a.2). Aquinas is thus fully capable of acknowledging the ways in which 
choice and decision enter into the legal process where what must be done is left, in one or another way, 
underdetermined by the content of the natural law. 
 
Second, while the idea of natural law, and every natural law theory, brings with it the availability of 
critique of existing legal, political, cultural, and moral arrangements, most natural law theorists 
recognize that the way in which an unjust law may be said to be “not law” is highly qualified. For 
example: few doubt that a legally valid law is in some sense a law, even if it is “too iniquitous to be 
obeyed” (Hart 1961: 208). Nor is the question of whether a legally valid, but morally deficient, law 
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should be obeyed or not a simple one. Such laws lack moral authority, and in this sense are not (fully) 
law; and yet there may still be good reasons for conscientious citizens to obey in certain cases. 
 
There is, in any event, little reason for puzzlement at the scholastic tag, for, as John Finnis has pointed 
out, there is nothing paradoxical about expressions such as “An invalid argument is no argument,” or 
“A disloyal friend is no friend.” In this way a distinction is implicitly made (it is, in places, also made 
explicitly by Aristotle, Aquinas, and Finnis) between the paradigm case of a practice, role, or 
institution, in which such practices, roles, and institutions are as they ought to be, and deficient cases, 
which are called by the same name, but are those same practices, roles, or institutions, only in a 
secondary, diminished, or deficient way, by sharing some but not all of the features of the paradigm 
case. 
 
It is worth noting further the variety of ways law can be deficient on a natural law account. In addition 
to those laws that require or authorize what is impermissible, or forbid what is required, laws are 
deficient when the motives for their makers were not oriented to the common good, when the 
lawmakers acted outside or beyond their authority, and when the burdens and benefits occasioned by 
the law were apportioned unfairly (ST I-II: q.96, a.4). 
 
Natural Law and God 
 
In his Treatise on Law in the Summa Theologiae, Aquinas identifies the relationship between the 
natural law and the eternal law as one of “participation.” God governs all creation in accordance with 
his divine wisdom; according to Aquinas, “the eternal law is nothing else than the type of divine 
wisdom, as directing all actions and movements” (ST I-II: q.93, a.1). This eternal law governs the acts 
of most of creation by its being “imprinted” on them; this imprint is to be found in the natural 
inclination of things towards their natural end, an inclination which is not thwarted by choice or moral 
deficiency, and in the natural laws, such as those of physics, that move even inanimate objects. 
 
By contrast, the rational creature is subject to divine providence [the eternal law] in a more excellent 
way, insofar as it partakes of a share of providence, by being provident both for itself and for others. 
Wherefore it has a share of the eternal reason, whereby it has a natural inclination to its proper act and 
end, and this participation of the eternal law in the rational creature is called the natural law. (ST II-II: 
q.91, a.2) 
 
It is thus by reason, and not by the external “imprint” on us of the eternal law, that rational creatures 
come to “discern what is good and what is evil” (ST II-II: q.91, a.2). 
 
Aquinas’ emphasis on the exercise of reason as constituting our participation in the eternal law, which 
is itself the act of God’s divine wisdom, here is striking. Yet important natural law theorists, such as 
Suarez, hold that reason is the source only of the content of the natural law. That this content is also 
obligatory for rational creatures is a function, however, not of the rational creature’s reasoned 
participation in the divine reason, but of God’s will, i.e., God’s command that we do as reason 
determines, and of our awareness of that command. Thus, generally speaking, Suarez found the source 
of the law’s obligation, including in human positive law, in the will of a superior power (Suarez, De 
Legibus II: c.6). By contrast, Aquinas identifies obligation as a form of necessity: the necessity of a 
means to an end. 
 
The relatively mild voluntarism in Suarez is found earlier, in stronger form, in Occam, for whom 
God’s will is sovereign and unbounded by his goodness and reason. The content of the natural law is 
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thus mutable, for God could change it were he to will otherwise than he does in fact (see Rommen, 
1998). Voluntarism, mild or severe, characterizes this entire stream of natural law thinking, in Grotius, 
Pufendorf, and, obviously, in Kant, in whom the voluntarism is internalized, and pure practical reason 
is identified with an autonomous will (Kant 1997).  
 
Even apart from the question of the obligatory character of the law as rooted in the will of the (divine) 
superior, traditional Thomists have often held that God is essential to the foundations of the natural 
law in a further way. The opening questions of the Prima Secundae of Aquinas’ Summa Theologiae 
begin with a discussion of humanity’s “last” or ultimate end, and conclude with the claim that our last 
end is to be found in the beatific vision, an eternal knowing union with the divine. Moral philosophy is 
then seen, from this standpoint, as the science of achieving that ultimate end, something clearly not 
possible without understanding the beatific vision as that end. 
 
Against this dual background (voluntarism as the source of obligation, and the beatific vision as the 
ultimate end of humanity), Finnis’ argument that the content of the natural law can be known, and can 
be known to oblige, without any reference to knowledge of God, or awareness of God’s will, has 
sounded stark and even puzzling to some contemporary Thomistic natural law thinkers. For Finnis, the 
content of the notion of obligation is that which is necessary to an end, and human agents can know 
through an exercise of practical reason both ends which are basic goods constitutive of our flourishing, 
and the moral norms which guide and direct us in our pursuit of those ends, “without needing to advert 
to the question of God’s existence or nature of will” (Finnis 1980: 48–9). Moreover, as Finnis notes, 
Aquinas’ conception of “imperfect” beatitude is the more modest view that our end is “living in a 
completely reasonable, morally excellent (virtuosus) way” (Finnis 1995: 6). 
 
Finnis’ stark claims are qualified, by him and by others of the new natural law school in the following 
ways. First, the claim to epistemic independence is not a claim to ontological independence. Indeed, by 
contrast with the famous claim of Grotius that the natural law would still have a “degree of validity” 
even if we should dare to suppose the non-existence of God, Finnis makes nearly the opposite claim: 
God’s existence and free creation are necessary conditions of the existence of humanity, nature, and 
normativity. We may know the content of the law without knowing its source in the divine, but that 
law would not exist, nor would anything else, but for the free acts of the divine. 
 
Second, we should recall that for Aquinas, “knowledge of the divine” is a self-evidently known good 
of the human person. In the “new” natural law theory, that good has been identified as the good of 
“religion,” glossed by Finnis and others as the good of harmony between the human agent and 
whatever more-than-human source of meaning there might be. On this account, even an atheist can 
pursue the good of religion, for the atheist desires and seeks, reasonably enough, to know whether 
there is a greater than human source of meaning in the universe, judges, let us suppose in good faith, 
that there is not, and attempts to form his or her life in accordance with that judgment. 
 
But, third, as the first point indicated, Finnis clearly believes, as would many thinkers in the natural 
law tradition, that such a judgment, even if made scrupulously and in good faith, would be in error: 
there is a divine source for the existence of all things; a more fully adequate pursuit of the good of 
religion is one in which the harmony pursued is based on what is really the truth about that divine 
source; and so, despite the rather stark sounding claim, there is a clear sense in which a completely 
reasonable and morally excellent way of life cannot be pursued absent a knowledge of the existence of 
the divine (available, according to most natural law theorists, through natural reason) and a further 
response to that divine being’s revelation (available only through faith). 
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Germain Grisez has then given the most sustained account of how we should understand the 
relationship between our “natural” last end, and the beatific vision asserted by Aquinas to be our true 
ultimate end (although this assertion is, as noted, in tension with the fact that this end is also assumed 
by Aquinas to be knowable only through revelation, and possible only through divine grace). Our 
natural last end, according to Grisez, is the all-around flourishing of all rational agents living in a 
“completely” reasonable way. From the perspective of natural reason, however, this end has the status 
of an ideal, since all rational agents are not co-present to one another. 
 
From the standpoint of revelation, however, it is possible to identify a state of affairs in which all 
rational agents – including divine and angelic agents – are co-present to one another, and pursuing 
goods with a mutuality of good will. That state of affairs is designated by Grisez, in accordance with 
the teaching of Jesus in the Gospels, as “the Kingdom” (Grisez 2008). But the Kingdom, our true 
natural ultimate end, is to be further distinguished from the Beatific Vision, an end that is not the 
fulfillment of our human nature, but of the divine nature which we share in as a result of adoption into 
God’s family.  
 
How, then, is the human–divine relationship best understood in the context of this life, and in its 
implications for “natural law,”  for the project of bringing practical reason to bear on human choice 
and action in the most fully reasonable way possible? Here is the fourth qualification of Finnis’ stark 
claims. On the basis of the account given so far, of God as the source of our existence, and of the 
natural law as our participation in an eternal plan that God has for our ultimate good – a good to be 
realized in a human way in the Kingdom, and in a more than human way in the Beatific Vision – 
human agents should see God as both a partner and a guide in their pursuit of a fully reasonable and 
flourishing life. Nothing that is to be done can be done without divine cooperation; and what is to be 
done has been made evident to human agents, in the natural law, itself another instance of divine 
cooperation, and in revelation. Thus, the entire moral life can be understood by the agent as to be 
carried out as part of a large-scale and, from the perspective of revelation, unending, cooperative 
undertaking with God. “Religion” is thus an “architectonic” good in that it has the capacity, as does no 
other good, to order every choice, action, and disposition in an agent’s life. From this perspective, 
then, it is clear that the full content and direction of the natural law cannot be grasped apart from an 
adequate understanding of the divine; but this claim is rather different from the claims made by those 
who embrace voluntarism in ethics. 
 
Simoncini: One of the greatest American Protestant Theologians  - Reinhold Niebuhr – summarized in 
a wonderful expression the deadly obstacle to true knowledge. He said, “Nothing is so incredible as the 
answer to an unasked question.” As if to say, “It’s really impossible to discover what you think you’ve 
already discovered.”  
 
In other words, what makes totally meaningless the adventure of knowledge and shuts any kind of 
reasonable openness of our mind to external reality, is prejudice: the certainty of having already 
reached a sufficient knowledge of something that any further effort or change is practically impossible. 
Very often we assimilate prejudices through a process of social and cultural osmosis; so they aren’t 
even consciously admitted, but are sort of “built-in” interpretive schemes we find within ourselves, 
without any clear idea of how they were produced or by whom. On the contrary – as Niebuhr stated - 
only a really open question can “energize” our reason to engage that endless work that is our 
“knowledge”, our journey - always approximated - towards the truth (or at least towards a more 
comprehensive account of what is in front of our eyes). 
 
I think that the issues we are discussing this evening (the true sources of law, the justice of legal 
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systems,) are issues full of prejudices. 
 
Law, legislation, politics, are “facts” before they are ideas, very concrete and tangible things, capable 
of deeply affecting our lives and our freedom. (Let’s think about the present-day debate on the 
presidential election here in the USA or the role of the State in this sort of “never-ending” economic 
crisis that hits a lot our friends and families); for this very simple reason we all tend to have – 
implicitly or explicitly – a distinct idea of these “facts”. My point is that, many times this “idea”, could 
be a prejudice, more than a rational reflection upon our own experience of it. I would like to give you 
two examples of these prejudices. 
 

a) The natural law theory, being a typical product of catholic doctrine, is practically useless for 
solving today’s legal problems. 
 

It could appear to be a paradox, but in present-day Europe the debate on natural law is a sort of 
“taboo”; it’s a prohibited argument and it’s a paradox insofar as natural law thought was produced 
mainly by European thinkers (from Aristotle to Aquinas, from Cicero, Grotius, Pufendorf, Hobbes, 
Locke, Kant to Hegel). 
 
Even Cardinal Joseph Ratzinger - in a famous dialogue with Jurgen Habermas– declared that 
“unfortunately, the [natural law] instrument has become blunt.” (It’s interesting to notice that present 
Pope Benedict XVI is definitely more optimistic on the role of natural law than Cardinal Ratzinger). 
The reasons for this deeply hostile attitude could be summarized in the following way: Natural law is 
supposed to be a law – that is, a regulation of human affairs – that we may derive directly from nature; 
but (using Kelsen’s words), “We can deduce from nature just rules of human behavior only because 
and so far as nature is conceived of as a revelation of God’s will, so that examining nature amounts to 
exploring God’s will.  As a matter of fact, there is no natural-law doctrine of any importance which 
has not a more or less religious character”; so natural law theory is simply a way through which 
confessional groups (in Europe, mainly Christians) try to impose their own religious views on the 
others. 
 
Given these – let’s say - osmotic prejudices, in 2007 I had the idea of inviting one of the most famous 
experts in natural law theory to Italy to teach a course exactly trying to understand if these judgments 
were mere prejudices  or true flaws in that doctrine. That professor was Robert P. George and in a 
lecture entitled “Kelsen and Natural Law” he plainly demonstrated the surprising conclusion for all the 
Italian audience gathered: Simply that all of Kelsen’s very famous objections to natural law were 
directed toward a non-existing target, that is, the natural law theory he was fiercely fighting against 
had nothing to do with the most famous and influential of all natural law doctrines, namely the one 
provided by St.Thomas Aquinas! (Finnis, George). So the arrows launched or the bullets fired by 
European legal culture during the last decades had been targeted against only a “parody” of the natural 
law tradition. You may imagine our surprise when Prof. George asked, “Does Aquinas’s natural law 
theory presuppose religious premises?  Can it be accepted only by those who presuppose God’s 
existence and believe that He has revealed something of his will for human beings?  (…) the answer to 
these questions must be no.”   (In 2011 all of Prof. George’s lectures were translated and published in 
Italian with the title “Il diritto naturale nell’eta’ del pluralism.”) 
 

b) Law is the State 
 

The second great prejudice I would to highlight is what I named the “statist” prejudice. 
If you ask a law-school student in Italy, but the phenomenon is growing also here, “What is the Law? 
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The Legal system?” a vast majority of them will answer that the law is a social regulation made by 
whoever has public authority. 
 
“Law implies the State,” was the sharp and clear-cut opening sentence of a 1920s Law Textbook in 
Italy. As you can imagine, this sentence was not surprising at all during the Fascist Italy of the 1920s; 
on the contrary, it is much more shocking to feel that nothing has substantially changed in public 
opinion since then, even after tragedies such as the European totalitarian regimes before WWII, in 
which, as Hanna Arendt  pointed out, through the State, through formal laws and offices, through legal 
procedures and majority decisions, it was established that some human beings were not anymore 
“men” and so they could be “eliminated.” 
 
But why do I consider also this “statist” prejudice, despite being so diffused, unfounded? 
You may give many accounts for that, but I think the most persuasive is that this assumption is 
completely contrary to history. 
 
I always say to my students: “Let’s imagine that all the history of legal civilization is put on a line one 
meter long, starting from, let’s say, the pre-Egyptian Akkadic legal systems (2000 BC), all the way 
through Greek, Roman and Medieval legal traditions, until today (2000AD).” Well, in this one-meter 
line, the “State,” as we know it today (an institution having the legitimate monopoly of rule-making) 
would occupy, at a maximum, only the last 5 centimeters of that line. Two centuries: XIXth and XXth.  
Thus, during more than three thousand years we have had law and legal systems, but we didn’t have 
the State. And if we try to imagine our future I’m not so convinced that the State will easily keep its 
exclusive law-making copyright in the new XXIst Century. 
 

1. Elementary Experience  
 

Therefore to avoid these “pre-conceptions” or “pre-judices,” from which starting point should we then 
begin? We have, I think, only two possible alternatives: either to start from prejudices, that is from 
ideologies, or to start from our own experience. I and some other colleagues involved in legal studies 
(Carozza, Cartabia, Violini) attempted to follow this second path to address the questions of our 
seminar today. 
 
So let’s begin from our human “elementary experience.” 
   
It is decisive to notice that this is not a concept we conceived theoretically, but it emerged in the 
thought and writings of Fr. Luigi Giussani, an Italian priest, founder of the Movement of Communion 
and Liberation, who “challenged” us to use this experience through the education we received.  
What is this “elementary experience?” I will limit myself, only, to the description that appears in the 
book The Religious Sense.  
 

What constitutes this original, elementary experience? It can be described as a 
complex of needs and ‘evidences’ which accompany us as we come face to face 
with all that exists. (…) These needs can be given many names. They can be 
summarized with different expressions (for example, the need for happiness, the 
need for truth, for justice, etc.) […] 
 
An Eskimo mother, a mother from Tierra del Fuego, and a Japanese mother all 
give birth to human beings, recognizable as such both by their exterior aspects 
and their interior stamp. Thus, when they will say “I,” they will use this 
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expression to refer to a multiplicity of elements derived from diverse histories, 
traditions and circumstances; but undoubtedly when they say “I” they will also 
use this term to indicate an inner countenance, a “heart” as the Bible would say, 
which is the same in each of them, even if translated in the most diverse 
ways.[…]  

 
So elementary experience is defined as a “complex of needs and ‘evidences’” – which in the biblical 
narrative was denoted by the word “heart.” It’s an original, inherent criterion which humans have 
called by many names: pursuit of happiness, truth, goodness, and justice. These findings and needs 
characterize what is human in each one of us. It is evident that an Eskimo, a European, an African and 
an Asian are very different one from the other, but it is also evident all are identifiable as human 
persons.  
 
What do they have in common? And in what do they differ from other levels of living beings? Biology 
or chemistry would be of very little help answering that question; instead, it’s clear that it is the same 
humanity (this elementary experience) that is expressed in different forms and that allows a special 
relation among them. 
 
This even superficial reconstruction suffices at least to clarify what, in my opinion, elementary 
experience is not. 
 
The concept of elementary experience is not a new (or old) set of moral principles intended to guide 
human conduct. It’s rather presented as a species of the genus “experience.” It therefore concerns the 
relationship between the self and reality. 
 
For this reason, the concept of elementary experience must equally not be confused with a new theory 
of law, especially a new theory of natural law (that, by the way, as we heard, doesn’t need any 
replacement or support).  
 
As Fr. Julián Carrón explained in its preface to our book, it would be a mistake “to reduce elementary 
experience to a doctrine or to other abstract formulas to be imposed mechanically upon reality, [on 
the contrary it is interesting to verify] the ability of elementary experience … to illuminate the 
unanswered questions driving the current debate surrounding law and the definition of new rights.” 
 

2. Elementary Experience and the Law 
 

So let’s try to give a concrete answer to the questions we are discussing today trying to use our 
“elementary experience.” 
 

2.1 Why do we obey law? 
The title of our conference (the original source of law) could be rephrased in this way: “Why do people 
obey the rules of law? Why do we obey (law) at all?” (Once, when I was a young university student, I 
put this question to one of my professors and the answer was: “We are lawyers! So we are interested 
(and paid) only when people don’t obey; when they obey and why, we simply don’t care!”)  
All the theories that dominate the contemporary scene on this point are of essentially utilitarian or 
socio-economic background.  
 
The general belief is that the mechanism by which law affects human behavior is the threat of 
punishment. “If you kill someone, I will kill you too”, you would say here, in your pragmatic country; 
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in Europe we’d say “I’ll put you in prison”; but in both cases the mechanism is the same: the 
Pavlovian conditioned reaction we use to train animals: pleasure-permitted/pain-prohibited.  Another 
widely diffuse commonplace is that people usually obey laws under the force of social convention and 
habit. 
 
Yet, these theories are completely silent in front of any tyranny, and any inhumane rule against which, 
throughout history, people have often rebelled, even at the risk of being subjected to that very 
punishment or to run against the social “mainstream.” 
 
I’m fully aware of the role played by punishments or by social habits in defining a legal system, but 
can these external reasons alone determine the observance of law?  
 
The reality is that the reason why people obey the law cannot itself be legal; the proposition “you must 
obey the law” – the grundnorm  – is not a legal norm (as stated by the famous anti-natural law jurist, 
Hans Kelsen). Despite the attempts of contemporary legal theory, law cannot reasonably be self-
founding. 
 
(This claim of contemporary legal theorists reminds me of the famous Baron von Münchausen who 
wanted to get out of a puddle by pulling himself up by his own hair). 
 
People obey the law because, at base and in its entirety, they believe it corresponds to a need for 
justice, that is to say, there are adequate reasons to organize people in a cooperative and non-hostile 
way. 
 
This does not mean that we cannot think, deeply and seriously, that a single given rule or regulation is 
unjust. It is the existence of the legal system in its entirety that is thought to be an indispensable 
condition for one’s own good and a necessity proportionate to the dignity and utility of human beings.  
If it were not this way, if this link to our need for justice – our elementary experience – did not exist, 
we couldn’t explain why laws are so different in societies and cultures. Those changes are testimony to 
humanity’s attempts – ever imperfect and evolving – to align the rules of living together in society 
with a certain “ideal image that stimulates us from within.” (Giussani) 
 
However, this connection to human experience shows us also the other side of the coin: precisely 
because this demand for justice exists at the base of human obedience, and precisely because it is 
characterized not only by “needs” but also by “evidences,” it constitutes at the same time a point of 
reference for that system. Therefore it allows us over time to adjust the existent with the ideal, 
correcting those laws considered inadequate or unjust. 
 
In this perspective we could understand better the “astonishing” question and answer of Pope Benedict 
XVI in his speech at the Bundestag in Berlin:  
 

How do we recognize what is right?  In history, systems of law have almost always been 
based on religion: decisions regarding what was to be lawful among men were taken with 
reference to the divinity.  
 
Unlike other great religions, Christianity has never proposed a revealed law to the State 
and to society, that is to say a juridical order derived from revelation. Instead, it has 
pointed to nature and reason as the true sources of law – and to the harmony of objective 
and subjective reason, which naturally presupposes that both spheres are rooted in the 
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creative reason of God.  
 
The problem then, is not how to translate religious or moral teachings into law, but how do we use our 
reason to understand nature, which idea of nature and reason do we have today; how, using reason and 
observing nature, we can identify these fundamental principles of justice. 
 
The “elementary experience” coincides precisely with this open and “not-reduced” use of reason in 
front of nature recalled by Pope Benedict, as we said at the beginning, it’s a certain way of 
experiencing reality, that doesn’t block its trajectory only at the “measure,” but goes deeper to the 
origin of the needs and questions reality itself arises. 
 

2.2 Law and Dialogue in a Multicultural Context 
Everyone lives immersed in a particular economy, culture, religion and therefore, in a particular legal-
political system as well. What happens when these different worlds come into contact? This question 
today has become highly controversial because of the globalization of the economy and of the world-
wide migrations connected to the collapse of autocratic regimes. A good departure point (Di Martino) 
requires us to distinguish between multiculturalism as a fact and multiculturalism as a 
philosophical/political orientation. 
 
While the multicultural context (that is, people of different cultures and religion sharing the same 
territory) has existed forever, multiculturalism (or multicultural relativism) is only one of these 
cultures. This multiculturalism is based on an anthropological premise that asserts the absolute 
otherness and incomparability of cultures, which makes each one, unique and different from all the 
others, totally incapable of dialogue, but only of “cross-monologues”. Multiculturalism, therefore, is 
grounded on the impossibility of the category of the “encounter” and precisely because it denies that 
fundamental structure that allows human beings – no matter how different they are – to recognize 
themselves nonetheless as human beings; so using our terms this multicultural ideology is based on the 
practical negation of what we called here elementary experience. 
 
Now, the interesting point is that multiculturalism proposes the separation between different cultures 
as an axiom, an assumption not demonstrated or proved, but simply presupposed to justify what’s 
happening. 
 
Having our cultures nothing in common, it is completely impossible to think of a policy of integration 
understood as the recognition of some common values that must be obeyed. Multicultural policies end 
up becoming mere policies of sub-division, of parceling out of spaces (in material or immaterial 
sense), in which each group lives shut up in its diversity. 
 
What could we say in front of this absolute lack of cultural and legal dialogue that seems to be based 
on the absence of any possible “elementary” common structure among human beings? 
Well, the most impressive demonstration of the falseness of this assumption – according to which 
different cultures cannot meet and learn from one another – is that in history these encounters have in 
fact occurred! In fact, our entire civil and political history is the history of these encounters. Without 
the category of the encounter there is no real possibility of a sound use of reason and therefore of 
knowledge. If we think of the most recent historical period, following World War II, law – especially 
constitutional and international law – is a great testimony to how encounters between different political 
cultures, religions, and different ethnic groups were possible.  
 
Think only of the approval of the Universal Declaration of Human Rights in 1948. The wonderful 
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book of Mary Ann Glendon, A World Made New is an amazing documentation that – against all odds – 
the encounter among differences is possible, because it happened. And we could cite other emblematic 
examples, during the same years, as the Constitution of Italy or Germany. So, must we confine to the 
history or to post-war constitutions the birth of a real dialogue? Can we really say that they are only 
old memories from the past? I think that if we look around us with an open gaze, using our elementary 
experience, we would realize that examples of these encounters are much more frequent of what one 
could expect (I’m still moved thinking about the lecture organized by Crossroads with the Egyptian 
Islamic Prof. Wael Farouq of NYU) And all these cases are decisive to recognize that our human 
experience implies the value of pluralism that is the opposite of that of multiculturalism (in the 
definition we used here). The cultural assumption of pluralism is that a common ground exists and is 
prior to law, while that of multiculturalism denies this possibility, asserting that the common good can 
be produced only through law, legal procedures and public institutions. 
 
In the relativistic-multicultural approach, there is no unity prior to law. On the contrary, all the 
pluralistic post World War II constitutions, just as your US Constitution, were born precisely to assert 
the opposite: there is something prior to law, something that the law has to respect. 
 

2.3 Insatiable Rights 
I want to conclude by drawing your attention on a last point. The legal panorama today is ever more 
densely populated by absolute rights; that is, legal claims of non-interference from anybody with our 
choices. These kinds of rights were born mainly to defend the dignity of the individual against power 
(be it of the State or of private powers). 
 
But today we are facing a radical transformation of these rights: law is used to obtain artificially that 
which nature does not allow: that a person can cut herself off completely from others. 
There is a wonderful passage in Chesterton that is really enlightening: “the ultimate authority (…) is 
will, not reason. The supreme point is not why a man demands a thing, but the fact that he does 
demand it. … They say that choice is itself the divine thing. … a man does not act for his happiness, 
but from his will. He does not say, ‘Jam will make me happy,’ but ‘I want jam.’” 
 
In such a landscape, populated by insatiable rights and “absolute” differences, all the relationships turn 
out to be “conflicts” and the most pressing social need becomes that of regulation and security. 
Everyone is desperately looking for an entity to manage the social conflict (to give up their persons – 
would Hobbes say -) 
 
As Fr. Julián Carrón recently said in Your Work is a Good for All: “This is the paradox of modernity: 
the more it encourages individualism, the more it is forced to multiply the rules to restrain the “wolf” 
lurking in each of us. The evident failure of this approach is before the eyes of all today (…). There 
will never be enough rules to tame wolves.” 
 
In this dark “Blade Runner” atmosphere, more and more populated by human beings and by their 
replicants, there is still a firm point of departure: that beating heart that makes us human, this 
“elementary experience which each of us can loyally trace in ourselves, that allows us to perceive the 
other as a good so much so that solidarity goes into action, to the point of generating a people” (J. 
Carròn). 
 
This is my very last conclusion: a just legal system is not a “scheme” or an abstract model applied to 
reality; it is an ever-approximate attempt to facilitate social conditions compatible with and favorable 
the human growth; this presupposes a sound and not-reduced interaction between man and reality 
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(social and natural), that is what we called here, our “elementary experience” in action. 
 
Therefore the fundamental “test,” the most reliable indicator of the “justice” of a legal system, is if it 
allows, in fact, the existence of a vital and lively society, of a free and generative people. 
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